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(c) Payment of witness fees and travel 
costs. The party requesting the pres-
ence of a witness must pay that wit-
ness’ fees. Those fees must be paid or 
offered to the witness at the time the 
subpoena is served, or, if the witness 
appears voluntarily, at the time of ap-
pearance. A Federal agency or corpora-
tion is not required to pay or offer wit-
ness fees in advance. 

(d) A witness who is denied the wit-
ness fees and travel costs required by 
paragraphs (b) and (c) of this section 
may file a written request that the 
judge order the party who requested 
the presence of the witness to provide 
such fees and travel costs. The judge 
will act on such a request promptly 
and, where warranted, will order the 
party to comply with the requirements 
of paragraphs (b) and (c) of this sec-
tion. 

(e) An order obtained under para-
graph (d) of this section may be en-
forced as provided under subpart F of 
this part. 

[54 FR 53504, Dec. 29, 1989, as amended at 59 
FR 31109, June 17, 1994; 59 FR 65235, Dec. 19, 
1994; 62 FR 17045, Apr. 9, 1997; 73 FR 6833, Feb. 
6, 2008] 

JUDGES 

§ 1201.41 Judges. 

(a) Exercise of authority. Judges may 
exercise authority as provided in para-
graphs (b) and (c) of this section on 
their own motion or on the motion of a 
party, as appropriate. 

(b) Authority. Judges will conduct fair 
and impartial hearings and will issue 
timely and clear decisions based on 
statutes and legal precedents. They 
will have all powers necessary to that 
end unless those powers are otherwise 
limited by law. Judges’ powers include, 
but are not limited to, the authority 
to: 

(1) Administer oaths and affirma-
tions; 

(2) Issue subpoenas under § 1201.81 of 
this part; 

(3) Rule on offers of proof and receive 
relevant evidence; 

(4) Rule on discovery motions under 
§ 1201.73 of this part; 

(5) After notice to the parties, order 
a hearing on his or her own initiative if 

the judge determines that a hearing is 
necessary: 

(i) To resolve an important issue of 
credibility; 

(ii) To ensure that the record on sig-
nificant issues is fully developed; or 

(iii) To otherwise ensure a fair and 
just adjudication of the case; 

(6) Convene a hearing as appropriate, 
regulate the course of the hearing, 
maintain decorum, and exclude any 
disruptive persons from the hearing; 

(7) Exclude any person from all or 
any part of the proceeding before him 
or her as provided under § 1201.31(d) of 
this part; 

(8) Rule on all motions, witness and 
exhibit lists, and proposed findings; 

(9) Require the parties to file memo-
randa of law and to present oral argu-
ment with respect to any question of 
law; 

(10) Order the production of evidence 
and the appearance of witnesses whose 
testimony would be relevant, material, 
and nonrepetitious; 

(11) Impose sanctions as provided 
under § 1201.43 of this part; 

(12) Hold prehearing conferences for 
the settlement and simplification of 
issues; 

(13) Require that all persons who can 
be identified from the record as being 
clearly and directly affected by a pend-
ing retirement-related case be notified 
of the appeal and of their right to re-
quest intervention so that their inter-
ests can be considered in the adjudica-
tion; 

(14) Issue any order that may be nec-
essary to protect a witness or other in-
dividual from harassment and provide 
for enforcement of such order in ac-
cordance with subpart F; 

(15) Issue initial decisions; and 
(16) Determine, in decisions in which 

the appellant is the prevailing party, 
whether the granting of interim relief 
is appropriate. 

(c) Settlement—(1) Settlement discus-
sion. The judge may initiate attempts 
to settle the appeal informally at any 
time. The parties may agree to waive 
the prohibitions against ex parte com-
munications during settlement discus-
sions, and they may agree to any lim-
its on the waiver. 

(2) Agreement. If the parties agree to 
settle their dispute, the settlement 
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agreement is the final and binding res-
olution of the appeal, and the judge 
will dismiss the appeal with prejudice. 

(i) If the parties offer the agreement 
for inclusion in the record, and if the 
judge approves the agreement, it will 
be made a part of the record, and the 
Board will retain jurisdiction to ensure 
compliance with the agreement. 

(ii) If the agreement is not entered 
into the record, the Board will not re-
tain jurisdiction to ensure compliance. 

[54 FR 53504, Dec. 29, 1989, as amended at 62 
FR 62689, Nov. 25, 1997; 63 FR 35500, June 30, 
1998; 77 FR 62366, Oct. 12, 2012] 

§ 1201.42 Disqualifying a judge. 

(a) If a judge considers himself or 
herself disqualified, he or she will with-
draw from the case, state on the record 
the reasons for doing so, and another 
judge will be promptly assigned. 

(b) A party may file a motion asking 
the judge to withdraw on the basis of 
personal bias or other disqualification. 
This motion must be filed as soon as 
the party has reason to believe there is 
a basis for disqualification. The rea-
sons for the request must be set out in 
an affidavit or sworn statement under 
28 U.S.C. 1746. (See appendix IV.) 

(c) If the judge denies the motion, the 
party requesting withdrawal may re-
quest certification of the issue to the 
Board as an interlocutory appeal under 
§ 1201.91 of this part. Failure to request 
certification is considered a waiver of 
the request for withdrawal. 

[54 FR 53504, Dec. 29, 1989, as amended at 77 
FR 62366, Oct. 12, 2012] 

§ 1201.43 Sanctions. 

The judge may impose sanctions 
upon the parties as necessary to serve 
the ends of justice. This authority cov-
ers, but is not limited to, the cir-
cumstances set forth in paragraphs (a), 
(b), (c), (d), and (e) of this section. Be-
fore imposing a sanction, the judge 
shall provide appropriate prior warn-
ing, allow a response to the actual or 
proposed sanction when feasible, and 
document the reasons for any resulting 
sanction in the record. 

(a) Failure to comply with an order. 
When a party fails to comply with an 
order, the judge may: 

(1) Draw an inference in favor of the 
requesting party with regard to the in-
formation sought; 

(2) Prohibit the party failing to com-
ply with the order from introducing 
evidence concerning the information 
sought, or from otherwise relying upon 
testimony related to that information; 

(3) Permit the requesting party to in-
troduce secondary evidence concerning 
the information sought; and 

(4) Eliminate from consideration any 
appropriate part of the pleadings or 
other submissions of the party that 
fails to comply with the order. 

(b) Failure to prosecute or defend ap-
peal. If a party fails to prosecute or de-
fend an appeal, the judge may dismiss 
the appeal with prejudice or rule in 
favor of the appellant. 

(c) Failure to make timely filing. The 
judge may refuse to consider any mo-
tion or other pleading that is not filed 
in a timely fashion in compliance with 
this subpart. 

(d) Exclusion of a representative or 
other person. A judge may exclude or 
limit the participation of a representa-
tive or other person in the case for con-
tumacious conduct or conduct preju-
dicial to the administration of justice. 
When the judge excludes a party’s rep-
resentative, the judge will afford the 
party a reasonable time to obtain an-
other representative before proceeding 
with the case. 

(e) Cancellation, suspension, or termi-
nation of hearing. A judge may cancel a 
scheduled hearing, or suspend or termi-
nate a hearing in progress, for con-
tumacious conduct or conduct preju-
dicial to the administration of justice 
on the part of the appellant or the ap-
pellant’s representative. If the judge 
suspends a hearing, the parties must be 
given notice as to when the hearing 
will resume. If the judge cancels or ter-
minates a hearing, the judge must set 
a reasonable time during which the 
record will be kept open for receipt of 
written submissions. 

[54 FR 53504, Dec. 29, 1989, as amended at 77 
FR 62366, Oct. 12, 2012] 

HEARINGS 

§ 1201.51 Scheduling the hearing. 
(a) The hearing will be scheduled not 

earlier than 15 days after the date of 
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